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INTRODUCTION AND SCOPE OF ASSlGNMENT
1. I have been asked by the Attorney General of Canada to supply a report or.1 the meaning
and force of state constitutional provisions in the United States declaring that all political power
resides in “the people” or that “the people” have the riéht to abolish, alter, and reconstitute
governments. | have also been asked about the effect of these provisions on the legal right of a .
state to alter its relationship with the United States of America. This second ilnquiry turns on the
. relative authority of the Constitution of the United States and that of any acts or decisions of a
state claimed to represent the will of its people. | understand these questions relate to the
constitutional validity and legal scdpe or effectiveness, in Canada, of An Act Respecting the
Exercise of the Fﬁnaamental Rights éhd‘Prerogatives of the QQébec People and the Québec
State, S5.Q. ZbOO, c. 46 (Bill 99), enacted by the Legislature of Québe;.
‘ SCOPE OF REVIEW

2. This report is based on my knowledge of'American constitutional law and, in particular,
on the sources cited which | have personally read and reviewed. | have been assisted by Scott
Garosshen, a-second-year student at the University of Connecticut School of Law, who
performed substantive research and helped with the format of text and citations. My analysis is

based exclusively on American federal and state law,
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STATEMENT OF INDEPENDENCE AND QUALIFICATIONS

3. This report represents 'my own undevrstanding and honest evaluation of the questions
presented based exclusively on my knowledge of the relevant law and learned commentary. 1
have no personal stake in the outcome of the proceedings in connecti(.m with which it was
prepared.

4, My qualifications to offer this analysis may be judged by my appended curriculum vita. |
have been a scholar of United States constitutional law for forty years and have published
extensively in boéi(s and law journals'in the United States and in other jurisdictions. | have
focused my research on the ultimate bases of constitutional authority, as understood from a
comparative perspective. | have also taken a consistent interest in various aspects of the ,
constitutional law of Canada. Although this report is exclusively based .on American law, | hope
my familiarity with Canadian law has allowed me to present my conclusions in a way that helps
illuminate the ultimate issues involved.

SUMMARY OF REPORT

5. The report is divided into five sections. Section One prévides a brief historical
background of the relationship between state and federal constitution's in the United States,
Section %wo surveys the ”populér sovereignty clauses” of the state constitutions, places them in
the historical context of their enactment, and attempts to explain their persistence in
subsequent constitutions. Set;_tion Three summarizes how state courts have understood thése
provisions and relates them-to the formal mécl.ﬁnery for constitutional change in state

constitutional texts. Section Four deals with the hierarchical relationship between state

constitutional power and the constitutional authority of the United States Constitution. More




particularly, it traces the emergence Qf the currept orthodoxy, acqording to which state law—
including state constitutions—is subordinate to the federal constitl'Jtion, as interpreted by
federal court;, and also to constitutionally proper federal faw. In light of that prevailing
assumption, the state “popular sovereignty” c!aus.es'must be interpreted as limited to internal
constitutional change. My conclusions are summarized in Section Five.
. REPORT
I. The Federal and the State Constitutions in the Uhited States

6. It may be helpful, before considering the nature and effect of declarations of'popular
sovereignty in American state constitutions, to note .brieﬂy the separate and co-ordinate
historical development of the state and national 'legall S\;'stems. Prior to the Declaration bof
Independence of 1776, the thirteen British colonies of southern North America were separate
and independent legal entities. One consequence of the emerging conflict between those
colonies and the United Kingdom was iﬁcreasing inter-colony communication and cp—opera'tion,
resulting in the Continental angressés of the 1770s. Whilé the colonies declared their
independence from the United Kingdom collectively in the famous Declaration, each state also
made an individual declaratiqp'of independence.’

7. Each state also created its own system of government.” These state constitutions

~.preceded any national constitution. Until the states approved the Articles of Confederation in

! see, e.g., PA. COonsT. of 1776, pmbl.

? See infra note 8. Connecticut retained its colonial charter with minor changes. See CONN. CONST. of 1776 {adopting
the CONN. CHARTER of 1662 with minor changes). Rhode Island did not adopt any new document and continued to
govern under its colonial charter until 1842: PATRICK T. CONLEY & ROBERT G. FLANDERS, JR., THE RHODE ISLAND STATE
CONSTITUTION: A REFERENCE GUIDE 23 (2007) (noting that Rhode Island continued to be governed under the R.l.
CHARTER of 1663 until the R.l. CONsT. of 1842).



178i, they conducted all collective action—including the conduct of the war of independence—
under éd hoc arrangements. The Articles accorded some significant powers to the national
Conéress but their substantive and procedural limitations led to their replacement with the
current Constitution of the United States. The Constitution was ratified in 1789 by special
purpose assemblies—conventions—that met in each of the states.’

8. }Constituti'onal law in the United States, therefore, continues fo be of two kinds. 06 the
one hand, the United States Cbnstitutio;w creates and defines the powers of national
institutions, while imposing specific limits on the powers of the states. State governments, on
the other hand, are defined by the constitutions of each state, Those constitutions are' created
by the states themselves and they are changeable according to each state’s constitutional law—
a law that is determined, ultimately, by state courts of last resort. The judgments of those state
courts-on questions of state law are not subject to review by the federal courts, including the
Sdpréme Court of the United States. The United States Constitution, however, and federal law
properly created under that constitution, are still the supreme law of the land. State courts
have the last word on the content and meahing of state law but that law must conform to
federal law where federa_l law applies. And, with respect to federal law; the United States
Suéreme Court is the ultimate authority. | elaborate further on tﬁe historical development of
the relationship between the state aﬁd federal constitutional orders in Section Four of this

report.

3
See generally JONATHAN ELUOT, THE DEBATES IN THE SEVERAL STATE CONVENTIONS ON THE ADOPTION OF THE FEDERAL

ConstruTion (Burt Frankiin, ed., 2d ed. 1974), available ot http://memory.loc.gov/ammem/amlaw/lwed.html
{compiling documents from the state conventions).



Il. The Populdr Sovereignty Clauses

9. All American state constitutions but one include, typically in their bills of rights, a
genéral statement of principle asserting that the will of the people governed by that
constitution is the basis for all political power.? These provisions date back to the original state
constitutions and they have been copied—usually unreflectively—in slightly different forms in
subsequent constitutions of the original states and in the new constitutions. of states later
admitted to the federal union.

10. Seven states include the popular sovereignty provision only as a clause modifying the
declare;tion of another right.” More commonly the principle is stated independently and

explicitly. So Article I, Section 1 of the Michigan Constitution of 1964 states: “All political power

* Alabama 1:2; Alaska 1:2; Arizona 2:2; Arkansas 2;1; California 2:1; Colorado 2:1; Connecticut 1:2; Delaware 1:16,
14:1; Florida 1:1; Georgia 1:2, 1'1; Hawaii 1:1; idaho 1:2; tllinois 1:1; Indiana 1:1; lowa 1:2; Kansas 1:2; Kentucky §
4; Louisiana 1:1; Maine 1:2; Maryland Decl. of Rts,, art. 1; Massachusetts pt. 1, art. 5; Michigan 1:1; Minnesota 11
Mississippi 3:5; Missouri 1:1; Montana 2:1; Nebraska 1:1; Nevada 1:2; New Hampshire pt. 1, art. 1; New Jersey 1:2;
New Mexico 2:2; North Carolina 1:2; North Dakota 1:2; Ohio 1:2; Oklahoma 2:1; Oregon 1:1; Pennsylvania 1:2;
Rhode'Istand 1:1; South Carolina 1:1; South Dakota 6:26; Tennessee 1:1; Texas 1:2; Utah 1:2; Vermont ch. 1, art. 6;
Virginia 1:2; Washington 1:1; West Virginia 2:2, 3:2; Wisconsin 1:1; Wyoming 1:1. New York is the only state )
without such a provision. (Citations to current state constitutions will be the name of the state followed, where
applicable, by the article and section number.) '

The doctrine of popular sovereignty is also implicit in declarations that the constitution is established or ordained
by “we the people,” a phrase that appears in the preambles to forty-three state constitutions. Slight variations are
present in four others Connecticut, Massachusetts, Ohio and Texas). Three state constitutions {New Hampshire,
Vermont and Virginia) do not have preambles.

* Three states declare that to secure inalienable rights, “governments are instituted . .. deriving their just powers
from the consent of the governed.” Illinois 1:1; Nebraska 1:1; Wisconsin 1:1. Delaware prefaces its right to petition’
and assembly by noting that lawless mobs contravene the principles of republican government, which is “founded
on common consent for common good.” Delaware 1:16. Delaware also requires all public officers to swear an oath
in which they acknowledge “that the powers of this office flow from the people | am privileged to represent.”
Delaware 14:1. Massachusetts and Vermont declare that, “all power residing originally in the people,”
Massachusetts pt. 1, art. 5, or “all power being originally inherent in and coln]sequently derived from the people,”
Vermont ch. 1, art. 6, therefore public officers are accountable to the people. Minnesota declares that government
is for the benefit of the people, “in whom all political power is inherent, .. .” Minnesota 1:1.




is inherent in the pebp!e;”6 Beyond, and sometimes in addition to these general

pronouncements, thirty-seven state constitutions spell out the logical consequence of such
ultimate authority and provide that the people may at any time alter or abolish the
. constitutional arrangemeﬁts which they have, for the tim'e being, estabiished.7 The intensity
with which this dogma is expressed varies. Some examples illustrate the range. Many states use
language similar to that in Art_icle I, Section 1 of the Arkansas Constitution of 1875:

All political power is inherent in the people, and government is instituted for

their protection, security and benefit; and they have the right to alter, reform or
abolish the same in such manner as they may think proper.

Article VII of the Declaration of Rights of the Massachusetts Constitution of 1780 is even more
empbhatic, providihg that:
[TIhe people alone have an incontestable, unalienable, and indefeasible right to

institute government; and to reform, alter, or totally change the same, when
their protection, safety, prosperity and happiness require it.

And three states—Maryland (Decl. of Rts., art. 6), New Hampshire {pt. 1, art. 10} and Tennessee
(1:2)—emphasize the revolutionary implications of this idea with the following additional
statement:

The doctrine of non-resistance against arbitrary power, and oppression, is
absurd, slavish and destructive of the good and happiness of mankind.

® See also Alabama 1:2; Alaska 1:2; Arizona 2:2; Arkansas 2:1; California 2:1; Colorado 2:1; Connecticut 1:2;
Delaware, Preamble; Florida 1:1; Georgia 1:2, § 1; Hawaii 1:1; ldaho 1:2; Indiana 1:1; lowa 1:2; Kansas 1:2;
Kentucky § 4; Louisiana 1:1; Maine 1:2; Maryland Decl. of Rts., art. 1; Mississippi 3:5; Missouri 1:1; Montana 2:1; .
Nevada 1:2; New Hampshire pt. 1, art. 1; New Jersey 1:2; New Mexico 2:2; North Carolina 1:2; North Dakota 1:2;
Ohio 1:2; Oklahoma 2:1; Oregon 1:1; Pennsylvania 1:2; Rhode Island 1:1; South Carolina 1:1; Tennessee 1:1; Texas
1:2; Utah 1:2; Virginia 1:2; Washington 1:1; West Virginia 3:2; Wyoming 1:1. '

7 Alabama 1:2; Arkansas 2:1; California 2:1; Colorado 2:2; Connecticut 1:2; Delaware, Preamble; Georgia 1:2, 9 2;
ldaho 1:2; Indiana 1:1; lowa 1:2; Kentucky § 4; Maine 1:2; Maryland Decl. of Rts., arts. 1, 6; Massachusetts pt. 1,
art. 7; Minnesota 1:1; Mississippi 3:6; Missouri 1:3; Montana 2:2; Nevada 1:2; New Hampshire pt. 1, art. 10; New
Jersey 1:2; North Carolina 1:3; North Dakota 1:2; Ohio 1:2; Oklahoma 2:1; Oregon 1:1; Pennsylvania 1:2; Rhode

Island 1:1; South Carolina 1:1; Tennessee 1:1; Texas 1:2; Utah 1:2; Vermont ch. 1, art. 7; Virginia 1:3; West Virginia
3:3; Wyoming 1:1. ' :



11.  The origin of these provisions is not difficult to discern. American states began to draft
their constitutions in the late eighteenth century and relied heavily on the same ideas that
supported those states’ actions in separating themselves from the suzerainty of the United
Kingdofn. In the period immediately before and after the Declaration of Independence in 1776,
eleven states drafted new instruments of government and the principle of popular sovereignty
was, in one form or another, included in ten of them.® When James Madison first proposed the
amendments to the United States Constitution that would eventually become the Bill of Rights,
he included at the outset, three general principles that were deleted when Congress decided
not to alter the Preamble. His resolution provided:
First. That there be prefixed to the constitution a declaration That all power is
originally vested in, and consequently derived from the people. That government
is instituted, and ought to be exercised for the benefit of the people; which
consists in the enjoyment of life and liberty, with the right of acquiring and using
property, and generally of pursuing and obtaining happiness and safety. That the
people have an indubitable, unalienable, and indefeasible right to reform or
change their government, whenever it be found adverse or inadequate to the
purposes of its institution.’
These original constitutional provisions echoed in unmistakable terms the most famous

formulation of this principle in the Declaration of Independence of 1776:

[W]henever any Form of Government becomes destructive of these ends, it is
the Right of the People to alter or to abolish it, and to institute new Government,

® DEL DECL OF RTS. of 1776, art. J; GA. ConsT, of 1777, pmbl.; Mp. DECL. OF RTS. of 1776, art. |; Mass. ConsT. of 1780, pt.
1, arts. V, VIL; NI, ConsT. of 1776, pmbl.; N.Y. ConsT. of 1777, art. |; N.C, DecL. OF RTS. of 1776, art. I; PA. DECL. OF RTs.
of 1776, arts. IV, V; S.C. ConsT. of 1776, pmbl.; VA, DEcL. oF RTs. of 1776, 8§ 2, 3. New Hampshire adopted a short,
provisional constitution without a clear poputar sovereignty provision. N.H. CONsT. of 1776. Connecticut and Rhode
Island retained their colonial charters. See supra note 2.

? 1 ANNALS OF CONG. 433-34 (1789) {Joseph Gales ed., 1834), ‘
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laying its foundation on such principles and organizing its powers in such form,
as to them shall seem most likely to effect their Safety and Ha ppiness.10 '

12.  The belief that political power was legitimate only insofar as it expressed the will of the
“people” was almost universally held in the American foundihg period. The popular will on
matters as basic as the shape of the constitution, moreover, could not be expressed through
ordinary élected legislatures. But since “the people” also could not exercise its will directly, that
will was at @ts most authentic when expreésed in an irregular, non—governmentai representative
body--namely, the special coﬁstitutional convention. ** Summarizing this development,
historian Robert Palmer observéq that it' meant revolution “had become domesticated in.

America.”*?

When, therefore, the new'ly in&ependent stat.es decided to commit their first
principles to written constitutions, it was natural that. general sfatements of the people’s right
to institﬁte and to change government were front and center iﬁ these texts.

13.  Although the idea of the final and illimitable authority of “the people” receded in
importance as representative government became the standard of legitimacy in American
jurisdiétions, the states retained the constitutional provisipns endorsing that authority. And the

thirty-seven states subsequently admitted to the union almost always included such provisions

in their constitutions. That these provisions persisted is unsurprising. Most were part of the

** The Declaration itself borrowed heavily both its ideas and its expression from Locke’s Second Treatise. See JOHN
LOCKE, TREATISE OF CIVIL GOVERNMENT AND A LETTER CONCERNING TOLERATION 146-47,°163-64 (ed. Charles L. Sherman,
1937), - :

u Throughout this report | use the term “constitutional convention” to refer to special-purpose elected assemblies
for revising or replacing a constitution. They should not be confused with the “constitutional conventions” of the
British legal system and those legal systems based on it, namely unwritten rules and principles of the constitution
that are not enforceable in courts of law. The definltive treatment of the emergence of popular sovereignty as the
basis of poiitical authority in eighteenth century America and of the elected ‘constitutional convention as the
preferred form through which to express that sovereignty is GORDON S, WOOD, THE CREATION OF THE AMERICAN RepusLic,

1776-1787 (1969). See also Richard S. Kay, The Iilegality of the Consti tution, 4 CONST. CoMM. 57, 71-75 (1987),
* ROBERT R. PALMER, THE AGE OF DEMOCRATIC REVOLUTION 231 (1966).
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state’s Declaration of Rights, which, for obvious politiéal reasons, was sometimes expanded but
almost never diminished. And when new states were admitted, they usually modeled their
constitutions after existing state constitutions. It is well established that state constitution-
writing consists.in very subsfantial part in a process of borrowing, copying; and adjusting the
terms of other states’ constitutions.® The various popular sovereignty provisions closely
résemble each other and the same ph.rases recur over and over again. The éxact phrase “All
pol'itrical power is inherent in the people” appears in twenty state constitutions™® and the nearly
identical phrase “All power is inherent in the peopie" appears in another sev'en.15 A third
variation—"“All political power is vested in and dgrived from the people” —accounts for another
' seven.™ And seveﬁteen states describe the people’s right to change the governmentﬁ with the
words “alter” and ”abolish”.” The conclusion seems inescapable that, unlike the more specific

and likely dickered provisions of state constitutions, these general provisions are entirely

uncontroversial and amount to a kind of constitutional “boilerplate.”

13 See ROBERT F. WILLIAMS, THE LAW OF AMERICAN STATE CONSTITUTIONS 86-87 (2009).

* Alabama 1:2; Alaska 1:2; Arizona 2:2; Arkansas 2:1; California 2:1; Connecticut 1:2; Florida 1:1; Idaho 1:2; lowa
1:2; Kansas 1:2; Michigan 1:1; Nevada 1:2; New Jersey 1:2; North Dakota 1:2; Ohio 1:2; Oklahoma 2:1; South
Dakota 6:26; Texas 1:2; Utah 1:2; Washington 1:1. Hawali provides that “All political power of this State is inherent
in the people . ..” Hawaii 1:1 (emphasis added). Minnesota mentions “the people, in whom all political power is
inherent . ..” Minnesota 1.1,

Y Indiana 1:1; Kentucky § 4; Maine 1:2; Oregon 1:1; Pennsylvania 1:2; Tennessee 1:1; Wyoming 1:1.

* Virginia and West Virginia insert the word consequently Vlrgmla 1:2; West V;rgmla 3:2, Vermont mixes the
formulation with the first two and declares “That all power being originally inherent in and consequently derived
from the people....” Vermont ch. 1, art. 6.

¥ Arkansas 2:1; Colorado 2: 2; Idaho 1:2; Kentucky § 4; Maryland Decl. of Rts., art. 1; Mississippi 3:5; Missour] 1: 3;

Montana 2:2; North Carolina 1:3; Ohio 1:2; Oregon 1:1; Pennsylvania 1:2; Tennessee 1: 1; Texas, 1:2; Virginia 1:3;
West Virginia 3:3; Wyoming 1:1.



Ill. The Internal Effect of Popular Sovereignty Provisions

14. The popular sovereignty provisions of state constitutions have served more of a
rhetorical .than a legal purpose. They are rarely invoked in litigation. Courts use them mos’ély as
a ground for rejecting challenges to legally irregular processes of constitutional amendment or
revision. Even in such cases, however, the predominant approach of American courts has been
to reaffirm the positive rules for constitutional vchange provided in the state’s existing
constitution.

15.  The abstract pobulaf sovereignty provisions in state constitutions must be read together
with the concrete methods of constitutional change explicitly prévided in those texts. One clear
sign of that interdebendence is the require_.ment irn every state constitution but one that any
constitutional amgndment or constitutional revision must be approved by popular
referendum.”® And in eighteen states, at least some constitutional amendments may also be
proposed by popular initiative."® When a petition with the requisite number of signatures is
presented, state officials must commence a process that gives the electorate the opportunity to

approve or disapprove the proposed change.

®In Delaware, an amendment may be initiated by a two-thirds vote in each house -of the legislature. If it is
approved by both houses by the same super-majority vote after the next general election, then it becomes part of
the constitution. Delaware 16:1.

® Arizona 21:1; Arkansas S;i; California 18:3; Colorado 5:1; Florida 11:3; lllinois 14:3; Massachusetts amend. 48, '
ch. 4, §§ 1-5; Michigan 12:2; Mississippi 15:273; Missouri 12:2(b); Montana 14:9; Nebraska 3:1; Nevada 19:2, cl. 1;
North Dakota 3:1; Ohio 2:1; Oklahoma 5:1; Oregon 4:1(2)(a); South Dakota 23:1. Many state constitutions
distinguish between limited-subject amendments, which may be promulgated through the initiative-referendum
procedure, and wholesale constitutional revisions, which must first be committed to a constitutional convention,
See William B. Fisch, Constitutional Referendum in the United States of America, 54 AM. J. Comp. L. 485, 499-500
(2006).
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16, Forty-two state constitutions, moreover, provide for some kind of ‘a constitutional
c‘onventior% to undertake major constitutional revisions.” As néted, in the eighteenth century,
the special Eonstitutional convention was regarded as the most appropriate vehicle for
determining the will of the sovereign‘people..21 State constitutioné adopt various means of
calling a constitutional convention into being. In thirty-nine, the legislature can vote to initiate
the process for electing such a convention.” Eight .seem to allow the people to call a
convention by submitting a petition with enough signatures.” And fifteen state constitutions
automatically submit the quéstion of whether to hold a convention to voters once every set

number of years (ranging from nine to twenty).**

* plabama '17:286; Alaska 13:2; Arizona 21:2; California 18:2; Colorado 19:1; Connecticut 13:1; Delaware 16:2;
Florida 11:2, 4, 6; Georgia 10:1, § 4; Hawaii 17:2; Idaho 20:3; illinois 14:1; lowa 10:3; Kansas 14:2; Kentucky § 258;
Louisiana 13:2; Maine 4:15; Maryland 14:2; Michigan 12:3; Minnesota 9:2; Missouri 12:3(a); Montana 14:1;
Nebraska 16:2; Nevada 16:2; New Hampshire pt. 2, art. 100(b); New Mexico 19:2; New York 19:2; North Carolina
13:1; North Dakota 3:1; Ohio 16:2; Oklahoma 24:2; Oregon 17:1; Rhode Island 14:2; South Carolina 16:3; South
Dakota 23:2; Tennessee 11:3; Utah 23:2; Virginia 12:2; Washington 23:2; West Virginia 14:1; Wisconsin 12:2;
Wyoming 20:3. :

 See supra p. 8,  12.

2 Alabama 17:286; Alaska 13:2; Arizona 21:2; California 18:2; Colorado 19:1; Connecticut 13:1; Delaware 16:2;
Georgia 10:1, 4 4; Hawaii 17:2; ldaho 20:3; lllinols 14:1; lowa 10:3; Kansas 14:2; Kentucky § 258; Louisiana 13:2;
Maine 4:15; Michigah 12:3; Minnesota 9:2; Missouri 12:3(a); Montana 14:1; Nebraska 16:2; Nevada 16:2; New
Hampshire pt. 2, art., 100(b); New Mexico 19:2; New York 19:2; North Carofina 13:1; Ohio 16:2; Oklahoma 24:2;
Oregon 17:1; Rhode Island 14:2; South Carolina 16:3; South Dakota 23:2; Tennessee 11:3; Utah 23;2; Virginia 12:2;
Washington 23:2; West Virginia 14:1; Wisconsin 12:2; Wyoming 20:3.

% Arizoha 21:2, 4:1; Florida 11:4; Michigan 2:9, 12:3; Montana 14:2; North Dakota 3:1; Oklahoma 5:1, 24:2; Oregon
411, 17:1; South Dakota 23:1-2. The ambiguity arises because Arizona, Michigan, Oklahoma, Oregon, and South
‘Dakota permit a convention to be called “by law” or “after laws providing for such Convention shall be approved
by the people” and also grant the people power to propose laws by initiative but do not expressly state whether
these “laws” include those enacted by initiative. '

* plaska 13:3 {ten years); Connecticut 13:2 (twenty years); Florida 11:2 (twenty years); Hawaii 17:2 (nine years);
iliinois 14:1(b) (twenty years); lowa 10:3 {ten years); Maryland 14:2 (twenty years); Michigan 12:3 (sixteen years);
Missouri 12:3(a) (twenty years); Montana 14:3 (twenty years); New Hampshire pt. 2, art. 100(b) (ten years); New
York 19:2 (twenty years); Ohio 16:3 (twenty years); Oklahoma 24:2 (twenty years); Rhode Island 14:2 {ten years).
Inrecent years, such referenda almost always fail. See Williams, supra note 13, at 388.
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17. One could read the popular sovereignty clauses of state. constitutions as merely the
thAe'oreticaI underpinning of these formal devices for consulting the will pf the people on state
constitutional questions. The will of the sovereign controls but its exercise has been channeled
and institutionalized through formal procedures. Thus the New Jersey Supreme Court, after
quoting its constitutional popular sovereignty ;;rovision; went ‘on to note that “there is no
“machinery in our State, constitutional or stétutory," for the people to exércise this power “on

n25

their own initiative.”” And when the political authorities in Indiana, “with no pretense of

complying with or proceeding under the provisions of the present constitution for amendment
of it,” passed a law placing a new draft constitution before the voters, the state Supreme

Court—notwithstanding language in the existing constitution recognizing the people’s

726

“indefeasible right to alter and reform their government upheld an injunction against the -

referendum.?” The Court quoted a treatise on constitutional conventions:

The idea of the people thus restricting themselves in miaking changes in their
Constitution is original, and is one of the most signal evidences that amongst us
liberty means, not the giving of rein to passion or to thoughtless impulse, but the
exercise of power by the people for the general good, and therefore always
under the restraints of law.?

% Jackman v. Bodine, 205 A.2d.713, 723 (N.J, 1964) (e‘mphasis added).
% |ndiana 1:1.
¥ Ellingham v. Dye, 99 N.E. 1 (Ind. 1912).

*1dat7 (quoting JOHN A. JAMESON, A TREATISE ON CONSTITUTIONAL CONVENTIONS: THEIR HisTORY, POWERS, AND MODES OF
PROCEEDING 548 (1887)).

12



The Court aiso noted that "therel has never heen a time when the people might not, if they
pleased and if they had believed it necessary, have made any change desired in the orderly
ways provided.”?
18.  Inlight of the ample “orderly ways” in which the people may exercise their constituent
authority, the constitutional popular sovereignty declarations have had a limited impact on
constitutional decision-making. Courts rarely cite them. They arise most often in cases involving
the amendment or replacemenf of a state éonstitution in @ manner not clearly authorized by
existing law.
19.  Sometimes courts accept these provisions as justification for the othemi;e
A unauthorized constitutional modification. For instance, in a 1935 advisory opinion, the Rhode
Island Supreme Court held that the legislature could call a constitutional convention which
céu!d draft a new coﬁstitution and submit it to the voters even though the existing constitution
provided for only one method of amending the constitution—proposal by the legislature and
ratification by the electorate.® The Court relied on Article I, section 1 of the state constitution,
which declared the right of the people “to make and alter their coﬁstitutions of government”
but that ﬁrovision also stated that an existing constitution was binding “till changed by an

explicit and authentic act of the whale people.”! Notwithstanding this qualification, the

Supreme Court found that the constitutional recognition of this right combined with the

Id at 17. The Court did acknowledge that a proper constitutional convention might be called by the Iegtslature‘
even if not provided for in the constitution. /d. at 18.

*In re Opinion to the Governor, 178 A, 433 (R.l. 1935). The oplmon has a full review of other state Judgments and
commentary on parallel questions as they stood at the time.

1d. at 436.
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'obligatién imposed on the legislature in Article IV, section 1 “to pass all laws necessary to carry
thi§ constitution into effect” justified the proposed legislation.* The Court rea;oned that a
convention “may be needed, at any time or from time to time, to enable the people by an
explicit and authentic act fo make a new constitution or to alter the present one.”**
20.  Ina 1966 judgment, the Kentucky Court of Appeals held it lawful to put to the voters a
new constitution drafted by an appointed Constitutional Revision Assembly, even though the
" existing constitution made ’not provision for this procedure.® fhe Court held, in light of the'
popular sovereignty clause of the state Bill of Rights, that the existing constitutional
amepdment procedures could not be treated as exclusive: |
So long as the people have due and proper notice and opp;)rtunity to acqﬁaint

themselves with any revision, and make their choice directly by a free and
popular election, their will is supreme, and it is to be done.*

Other courts have invoked the popular sovereignty clauses to support a less drastic
proposition—that the constitutional rules describing the procedures for initiating or ratifying a
constitutional amendment ought to be construed liberally so that mere technical departures do

not deprive the people of their chance to make constitutional changes. It is enough, on this

2 1d. at 457-58,

®1d. at 437-39; accord Ellingham, 99 N.E. at 18; Stander v. Kelley, 250 A.2d 474, 478-79 (Pa. 1969).

** Gatewood v. Matthews, 403 S.W.2d 716 (Ky. 1966).

* 1d. at 721. Judge Hill vigorously dissented, arguing the decision meant that “the present safeguards for the
revision and or amendment of the Constitution are now obviously discarded and obsolete” and that any future
amendment rules will be “little more than camouflage.” Id. at 724 (Hill, 1., dissenting) . See also Wheeler v, Bd. of
Trustees, 37 S.E.2d 322 (Ga. 1946} (upholding a new constitution that the legistature presented to voters despite
pre-existing constitutional rules requiring a convention for wholesale revision). The Georgia Supreme Court relied
on the popular sovereignty clause of the old constitution and the approval by 2 large majority of the voters.
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view, if there has been “substantial compliance” with the governing provisions‘.36 This approach
has been applied with special force when an irregularly proposed amendment is challenged
after it has already been approved in a referendum.®’

21, But not all courts have held that~ popular sovereignty clauses legitimate irregular
constituti;)nal changes that have been or maiy be approved by referendum. | have already
noted the Indiana case where thé legis‘laturé was held to have improperly attempted to put a
draft constitution to referendum.® More dramatically, courts have béen willing to hold
constitutional amendments invalid even after ratification by the electdrate. For instance, the
fowa Supreme Court struck down an amendment to the state constitution instituting
prohibition after approval by the voters because the legislature haAd not twice passed the
amendment in identical terms, as required by the constitutional amendment procedure.® In
response to the citation of Article (], section 1 of the constitution reciting the people’s right to
“alter or reform” the gbvemment, the court insisted that this right had to be exercised “in the
manner prescribed in the existing constitution.”“? Quoting Cooley’s Treatise on Constitutional

Limitations, the court declared that the “voice of the people can only be of legal force when

expressed at the times and under the conditions which they themselves have prescribed and

* Buchanan v. Kirkpatrick, 615 S.W.2d 6, 16 {Mo. 1981); see also id. at 10-12; Harper v. Greely, 763 P.2d 650, 655
{Mont. 1988); McCarney v. Meier, 286 N.W.2d 780, 783-85 (N.D. 1979).

7 Larkin v. Gronna, 285 N.W. 58, 63-64 (N.D. 1539) {(“When will is expressed in the manner required, departures
from prescribed rules taking place prior to the expression of the will must be grave indeed to set aside the
authoritative dectaration of the people.”).

# See suprap. 12, 9 17 - p. 13, 917.

* Koehler v. Hill, 15 N.W. 609 {lowa 1883).

*d. at 615,
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741

pointed out by the constitution.”*" The Missouri Supreme Court similarly stated that although

the constitutional right of the beople to alter their government may appear by its terms
“unlimited”:

the people, in their wisdom, have usually in their organic law, always of their

own making, prescribed limitations upon and defined the course to be pursued

in the exercise of this power. Conformity with these requirements is as

obligatory upon the whole people as is the duty of the individual to obey the
law.* .

Thu;, the' formal amendment procedures must be read as “a modification of or limitation upon
section 2 [the popular sovereignty provision].”*

22. Popula.r sovereignty clauses have also sometimes been su’écessfully invoked to justify
actions by state constitutional conventions that exceeded legislatively imbosed Iimit§ on their
procedures or on the permissible subjects on which they might act. Thi.;: argument. is premised
on the idea that these conventions represent the people in their full sovereign authority. One
Pennsylvania judge declared that a convention, “guasi revolutionary in its character. . . [has].
absolute power, so far as fnay be necessary to ;:arry out the purpose for which [it was] called

ni4

into existence.”*" It could be neither “subverted nor restrained by the legislature.”® This

‘po.sition, however, was subsequently repudiated by the Penhsylvania Supreme Court which

* 1d.-at 616; see also Johnson v. Crafft, 87 So. 375, 385-86 (Ala. 1921); Graham v. Jones, 3 So. 2d 761, 782-84 (La.
1541).

* Erwin v. Nolan, 217 S.W. 837, 839 {Mo. 1920),
“ .
* Wood's Appeal, 75 Pa. 59, 67 (1874).

® id. at 68.
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insisted that such conventions were governed by controlling legislation.* The convention was

thé “off-spring of law. It had no other source or 'existence.”” This latter opinion more

accur.ately refleéts the prevailing judicial view of the i’conventipn-as—sovareign” argument.*®

23.  Thus, although popular sovereignty provisions of state constitutions have been in force

‘for more than two centuries, their practical application has been marginal af best. Not in every

case, but in most caseg, recognition of popular sovereignty in the states has been confined to

those processes and institutions defined by pre-existing law. Thus, when a litigant argued that
Article 10 of the New Hampshire Bill of Rights—preserving the people’s right “to reform the old

or establish a néw goverr;ment" and condemning “the doctrine of nonresistance against
arbitrary power and oppression” as “absurd, slavish and destructive of the good and happiness

of mankind”—prevented the legislature from prohibiting activities :intended to overthrow the

government by force, the state Supreme Court issued a sha rp nAaply'.49 The right in question did-
not extend to ”insurrectioln and rebellion” for a dissatisfied group when “the édopti&n of
pea'ceful and orderly changes properly reflecting the will of the people may be accomplished

-through the existing structure of government,”*°

* Wells v. Bain, 79 Pa. 39 (1875).
Y7 1d, at 48. Note, however, that the Supreme Court also accepted the binding nature of the constitution that the
convention produced once it had been approved in a referendum. Wood’s Appeal, 75 .Pa. at 68-69, See also

Richard S. Kay, Constituent Authority, 59 AM J. Comp. L. 715, 728-30 {2011).

* See Francis H. Heller, Limiting a Constitutional Convention: The State Precedents, 3 CARDOZO L. Rev, 563, 565-75
(1982). ' '

* Nelson v. Wyman, 105 A.2d 756 (N.H. 1954).

®1d. at 770 {upholding a state “subversive activities” law); see also Scales v. United States, 367 U.S. 203, 275-78 .
(1961) (Douglas, J., dissenting).
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1V. State Sovereignty and the Federal Union
24, My discussfon so far has been confined to the effect of popular sovgreignty provisions
oh the internal government of a state. The effect of such a provision on the relationship
between that state and the United States preéents an analytically separate question. While a
matter of genuine doubt in the early yea.rs of the republic, it has now been settled thaf no state
law—constitutional or otherWise——can alter a s’;ate’s basic relgtianship to the United States. -
Conseéuently, the popular sovereignty prqvisions under study must be—and are—interpreted
as referring only to the internal law and institutions of a state and, therefore, as consistent with
the supremacy of tHe federal constitution and law. The ”pe.ople” referred to in a state
constitutional popular sovereignty clause clearly refers to the people of the state in whose
con'stitution it ap.pears. Given the federal system of which tho;e states are a part, the nature of
this péople's right to change their ~constitutionél situatioﬁ is subject to two different
interpretations. On the one hand, taken literally and in isolation, the “indefeasible” r_';ght of the
peopie of, say, Kentucky to “alter, reform or abolish their government in such manner as they

251
may deem proper”

might be understood to include the right to replace the existing state
government with one that that stands in a different relationship to the United States, or,
indeed, has no ties to the United. States at all. Alternatively, we might read the people’s right in
these prbvisions as limited to the internal institutions and powers of government within the
individual state. On this second understanding, the state’s relationship with the United States

would be subject to a different and superior law, the constitutional law of the United States.

That law is necessarily beyond the political reach of the people of any given state.

*1 Kentucky § 4.
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25. In fact, a significant period of American constitutional history is defined by the
opposition of these two viewpoints. Accordiﬁg to the first, ultimate political authority rested in
the various peoples of the states. The pdlitical authority of this collective assent undergirded
fhe Iegé! authority of the United States including the role of the stéte governments in the
federal system. According to the second viewpoint, United States law and, in particular, the
United States éonstitution was based on the political authority of a single “people of the United
States.” The péople of any given state had no'inhErent right to alter, abolish, or reform the law
.and government of the Unitea States. These two visions of the American polity were in serious
contest in the eighty years following ratification of the new constitution in 1789. |
26. Two important state documents, the Virginia and Kentucky Resolutions of 1798 and
1799 (written respectively by James Madison and Thomas Jefferson) protested the federal Alien
and Sedition Acts. More to our point, they.also asserted that a state had the right to “nullify”
federal law that, in that state’s judgment, violated the federal constitution. Consistent with the
theory of the éuthority of the federal Constitution just described, the resolutions bresumed
that the states that “formed the constitdtion,” being “sovereign and independent,” had the
ultimate right to “judge of its infraction.”? The controversy was put to a judicial test in 1819 in
4 'tl';e great case of M’Culloch v. Maryland, 1;1 whiéh the United States Supreme Court endorsed an'
expansive reading of the powers of the federal government in upholding the constitutionality of

the Bank of the United States.”® Chief Justice Marshall took account of the state’s argument

%% Kentucky Resolution (1799) reprinted in 1 DOCUMENTS OF AMERICAN HISTORY 184 (Henry S. Commager ed., 1948).

17 U.S. (4 Wheat.) 316 (1819).
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that the Constitution should be construed “not as emanating from the people, but as the act of
sovereign and independent states.”** Marshall firmly rejected this proposition:

The government proceeds directly from the people; is ‘ordained and

established,” in the name of the people; . . . [The] people were at perfect liberty

to accept or reject it; and their act was final. It required not the affirmance, and

could not be negatived, by the state governments. The constitution, when thus

adopted, was of complete obligation, and bound the state sovereignties.*®
27. Even such a declaration, however, did not put the issue to rest. The theory of the
Constitution as a “compact” among sovereign states, ultimately controllable by them persisted
in a series of conflicts culminatirrig in the great catastrophe of the American Civil War.>® In the
run-up to the secession of the southern states, the idea that the American union was ultimately
founded on the continuing sovereignty of the individual states was naturally prominent.
Although the popular sovereignty provisions of the state constitutions were not cited in them,
the various secession ordinances routinely repeated their substance. So Tennessee’s ordinance
“assert[ed] the right, as a free and independent people, to alter, reform, or abolish our form of

n57

government in such manner as we think proper.””” Defenders of the Union explicitly challenged

this view of the Constitution, noting inter alia that Article VI declared the Constitution and Jaws"
of the United States to be “the supreme law of the land, by which the judges of every state shall

be bound, anything in the laws or constitution of the state to the contrary rotwithstanding.”?

*1d. at 402. |
%% |d. at 403-04.
* See Richard . Kay, Legal Rhetoric and Revolutionary Change, 7 Carie. L. Rev. 161, 177-79 (1997).

57 . .
TENN. DECL. OF INDEP. of 1861; available at http://www.constitution.org/csa/ord inances_secession.htm
#Tennessee,

¥ U.S. CoNsT. art. VI, cl. 2.
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In his inaugural address—delivered after seven states had already declared their secessjon~—
Presideht Lincoln insisted that “[n]o state upon its own mere motion can lawfully get out of the
Union. . . . | therefore consider that, in view of the Constitution and the laws, the Union is
unbroken ... .”*®

28,  This profound disagreem.ent about the limits of sfate sovereigﬁty is usually thought to
have been decisively settled by the outcome of the war and the passage of' the thirteenfh,
fourteenth and fifteenth amendments to the Uniteﬂ States Constitution, which drastically
limited the autonomy of the states. The Supreme Court emphatically adopted the restricted
vision of state sovereignty in its opinion in Texas v. White in which it held void the sale of
United States bonds by the secessionist government of Texas.*® The United States Constitution,
, th‘ga Court held, “makes of the people and states which compose [the United States] one people
aﬁd one‘country” resulting in “an indestructible Union, composed of indestructible States.”®*
“Considered therefore as transactions under the Constitution, [the sepession and all acts giviﬁg
effect t;J that secession] were absolutely null. They were utterly without operation in law.”®

Challenges to this view of the relationship between federal and state sovereignties have since

that time diminished to near the vanishing point.”

* Abraham Lincoln, First Inaugural Address (Mar. 4, 1861) reprinted in 4 COLLECTED WORKS OF ABRAHAM LINCOLN 265
. {1953).

® 74 U.s. (7 Wall.) 700 (1868).
® 1d. at 721, 725.

2 1d. at 726.

® See Cooper v. Aaron, 358 U.S. 1 (1958) (denouncing a claim by Arkansas officials that they were entitled to resist
what they took to be erroneous interpretation of the United States Constitution by the United States Supreme
Court). The Court quoted Chief Justice Marshall: "If the legislatures of the several states may, at will, annu} the
judgments of the court of the United States, and destroy the rights acquired under those judgments, the
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29.  The supremacy of the United ‘State Constitution rﬁanifests itself in holdings that state
constitutional provisions are invalid insdfar as they contravene the Constitution. Indeed, in at
least two cases, state consfitutional provisions initiated by popular petition and approved by
popular referendum—that is, state constitutional rules that represented the will of the people
of that-state ina partic‘ular!y direct way—have been struck down.** The state constitution
popular sovereignty provisions must be read against this almost uAniforme accepted
background. They must be understood as referring to the ultimate authority of the people of
the various states to change their government only within the limits established by the
éupreme federal law that binlds them. The provisions cannot be read to empower the states to
sevérfchose bonds.
30.  This interpretation is supported by a more comprehensive examination of the texts of
many of the state constitutions.
31.  First, the state constitutions are littered with references to the- United States, so much
* so that much of the machinery of state governmént makes little sense if considered apart from
federal law. For example, the Maine Constitution, which declares that the people have “an
unalienable and indefeésible right to institute government, and to alter, feform, or totally
change the same, when their safety and happiness require it,” goes on to mention the United
Statés nineteen times."-.5 Furthermore, almost all' states constitutions require public officers to

take oaths to support both the state constitution and the Constitution of the United States

constitution itself becomes a solemn mockery . ., . .” /d. at 18 (quoting United States v, Peters, 3 U.S. (5 Cranch)
115, 136 (1809)). : .

* Reitman'v. Mulkey, 387 U.S. 369 {1969); Romer v. Evans, 517 U.S. 620 (1996)

65y, « . : )
SAMame 2:1.(three times); 2:4; art. 4, pt. 1,84;art. 4,pt. 3,8 1; art, 4, pt. 3, § 11, art. 5pt.1,84;art.5pt. 1, § 5;
. art.5pt. 1,87, 6:5; 7:4; 75; 9:1; 9:2; 9:14; 9:14-D {twice); 9:25,
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32.  Even more relevant to the proper interpretation of popular sovereignty clauses are the
common explicit references to the supremacy of the United States Constitution. Nineteen
states contain such affirmations.®” These range %rom the simple statement in Article Il, Section 3
of the Arizona constitution of 1912—"The Constitution of the United States is the supreme law
of the land”—to the elaborate statement in Article [, Section 33 of the 1869 Georgia
constitution that .”every citizen .owes paramount allegiance to the Constitution and
Government of the United States and no law or ordinance of this'State, in contravention or
subversion thereof, shall evér have.any binding force.” Thirteen state constitutions are explicit
on the question of any claimed peop.le’s' right to separate from the Union, insisting that the
state is an inseparable part of the United States.®® Perhaps most r‘evealing is the fact that, in
nine of the stafés with express declarations of the people’s right to alter or abolish their
government, that right is explicitly qualified by .a'n statement that such changes must be
compatible with the United Statestonstitution. So the relevant provision of the Oklahoma
constitution of 1907, Article I, Section 2 reads: |

All political power is inherent in the people; and government is instituted for

their protection, security and benefit, and to promote their general welfare; and

they have the right to alter or reform the same whenever the public good may

require it: Provided, such change be not repugnant to the Constitution of the
United States. '

% see, e.g., Alabama 16:269; Connecticut 11:1; lllinois 3:30; Maine 9:1; Texas 7:1; see also U.S. CONsT, art. VI, cl. 3
(requiring all state officers to take such an oath). :

* Arizona 2:3; California 3:1; Colorado 2:2; Georgia 1:3, 1 33; Idaho 1:3; Maryland Decl. of Rts,, art. 2; Mississippi
3:7; Missouri 1:3; Nevada 1:2; New Mexico 2:1; North Carolina 1:5; North Dakota 1:23; Oklahoma 1:1; South
Dakota 6:26; Texas 1:1; Utah 1:3; Washington 1:2; West Virginia 1:1; Wyoming 1:37,

% California 3:1; Georgia 1:1, § 33; Idaho 1:3; Mississippi 3:7; Nevada 1:2; New Mexico 2:1; North Carolina 1:4;
North Dakota 1:23; Oklahoma 1:1; South Dakota 6:26; Utah 1:3; West Virginia 1:1; Wyoming 1:37.
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It is true that such limitations began to appear only after the issue of federal supremacy
reached a critical phase in the period during and after the Civil War. But they continue to reflect
the prevailing understanding of the limits of popular power to alter state governments.®

33.  The same limitatioﬁs are suggested by another feature of the enactment of state
constitutions. With the éxception of the thirteen original states, every state was admitted to
the Union pursuant to the power granted to Congress by Article IV, section 3 of the federal
Constitution. Once admitted tobthe Un;on, every state stands on an “equal footing” and (within
the limits of the Constitution) may alter its law as it. sées fit.® But the achievement of statehood
in the first place is subject to such conditidns as Congress may choose to imp.ose at the time. In
some cases, Congress has ‘specified particular requirements for the initial constitution of the

new state or has insisted on approval of the constitutional text itself.”* According to the

Supreme Court “Congress may require, under penalty of denying admission, that the organic

* In three constitutions the power of the people to contro! their state governments is expressly limited to the
“internal” government of the state. Mississippi 3:6; Missouri 1:3; North Carolina 1:3.

" Coyle v. Smith, 221 U.S. 559, 573 (1911).

™ See, e.g., Act of March 3, 1821, 16 Stat. 645 (1821):

That Missouri shall be admitted . . . upon the fundamental condition, that the fourth clause of
the twenty-sixth section of the third article of the constitution submitted on the part of said state
to Congress, shall never be construed to authorize the passage of any law, and that no law shall
be passed in conformity thereto, by which any citizen, of either of the states in this Union, shall
be excluded from the enjoyment of any of the privileged and immunities to which such citizen is
entitled under the constitution of the United States: Provided, That the legislature of the said
state, by a solemn public act, shall declare the assent of the said state to the said fundamental
condition, and shall transmit to the President of the United States, on or before the fourth
Monday in November next, an authentic copy of the said act. . . '

Similarly, Congress admitted Nebraska to the union on the condition that it change its constitution to permit black
suffrage. Eric Biber, The Price of Admission: Causes, Effects, and Patterns of Conditions Imposed on States Entering
the Union, 46 AM. J. LEGAL HisT, 119, 119-20 (2004); see also id. at 125-31 (compiling admission conditions). And
Loutsiana’s enabling act required the territory to submit its constitution to Congress for review. See Act of Feb, 20,
1811, 21 Stat 641, 642-43. Once a state is admitted, Howevar, Congress can enforce any such admission
conditions only if it could validly pass a new law to the same effect. See Coyle, 221 U.S, at 573,
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laws of a new State at the time of admfssion shall bé such as to meet its approval.”’* Congress
has regularly admitted new states with constitutions containing the kind of provision under
.discussion. Its acquiescence to that constitutional language is strong evidence that Congress
dqes not regard these clauses as authorizing the states to modify théir relationship toj the
United States.

34.  Judicial .‘réadings of the popular sovereignty clauses have taken this limited
interpretation to be a matter of course. The Supreme Court of Tennessee, for example,
acknowledged that, under Section 1 of the state Bill of Rights—a provision that made no’explicit
reference to the federal Constitution—the “people are possessed with ultimate sovereignty and
are the source of all State authority. The people have the ultimate power to control and alter
their Constitution, subject oﬁly to such limitations and restraints as may be imposed by the
Constitution of the United States.””?

V. Conclusions
35.  To summarize, rﬁy conclusions based on the research reflected in this mémorandum

are:

A. "Popular sovereignty” clauses of varying degrees of assertiveness are present in most
state constitutions. They express the prevailing political philosophy of the founding era
reflected in the Declaration of Independence. They have persisted in later constitutions

‘through a process of retention and borrowing.

7 Coyle, 221 U.S. at 568; see also id. at 569 {quoting Permoli v. First Municipality, 44 U.S. (3 How.) 589, 609 (1845)).
e Cummings v. Beeler, 223 5.W.2d 913, 923 (Tenn, 1949).
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B. The popular sovereignty clauses have had a limited impact on state decision-making.
Judicial decisions applying them or taking note of them have largely been confined to
questions concerniﬁg the process of constitutional a_méndment and the relative powers
of state legislatures and state constitutional conventions. Most, although not all, judicial
interpretations have subjected that process to existing positive law.

C. However they may have been regarded in the first eighty years of American
independence, since the Civil War these clauses have.been unders:tood as referring only
to the power of the people to alter the internal structure of state government subjectto-
the requirements of the United States Constitution and, therefore, they exclude
explic'itly or implicitly, any power to alter the state’s relationship to the United States. So

interpreted they are entirely consistent with the United States Constitution.
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Am. J. Comp. L. 517-553 (1994, Supplement) (with William B. Fisch).

The State Action Doctrine, The Public-Private Distinction, and the Independence of Constitutional
Law, 10 Const. Comm. 329-360 (1993).

The European Convention on Human Rights and the Author/ty of Law, 8 Conn. J. Int'I L. 217- .
225 (1993).

The Canadian Constitution and the Dangels of Establishment, 42 DePaul L. Rev, 361-71 (1992).
Comparative Constitutional Fundamentals, 6 Conn. 3. Int'l L. 445475 (1991).

Substance and Structure As Constitutional Protectzons Centennial Compar/sons 1989 Public
Law 428-439.

Original Intentions, Standard Meanings and the Legal Character of the Constitution, 6 Const,
Comm. 39-50 (1989).

Adherence to the Original Intentions in ConsﬁtuﬁonalAdjudicaﬁon: Three Objections and
Responses, 82 Nw. U. L. Rev. 226-292 (1988).

The Tllegality of the Constitution, 4 Const. Comm. 57-80 (1987).

Fairmess and Function in the New York Tax Appeal System: Proposals for Reform, 49 Alb L.
Rev. 352-402 (1985) (with Richard Pomp and Robert Plattner).



" The Jurisprudencé of the Connecticut Consj;titution, 16 Cpnn. L. Rev. 667-680 (1984).

The Creation of Constitutions in Canada and the United States, 7 Can.-U.S. L.J. 111-163 (1984).
Courts as Constitution-Makers in Canada and the United States, 4 Sup. Ct. L. Rev. 23-41 (1982).
Preconstitutional Rules, 42 Ohio St. L. J. 187-207 (1981).

The Equal Protection Clause in the Supreme Court, 1 873—1903, 29 Buff. L. Rev. 667-725 (1980).

Property Tax Exemptions and Alternatives: Constitutional Considerations, in R. Pomp (ed.),
Property Tax Exemptions for Non-Profit Institutions: Problems and Proposals 20-27.
(1978).

Making Sense of the Pre]udgment Selzure Cases, 64 Ky. L. J. 705-727 (1976) (with HaroId
Lubin).

The Rule-Making Authority and Separation of Powers in Connecticut, 8 Conn. L. Rev. 1-43
(1974)

The Role of the Attorney in Juvenile Proceedings, 61 Geo L. 3. 1401-1424 (1973) (with Daniel
Segal).

Book Reviews

Book Review [on Rawls, The Law of Peoples (1999)], 7 The European Legacy 247-48
(2002).

Book Review [on McAffee, The Written Constitution and Popular Sovereignty: The
Founders: Understanding (2000)], 44 American Journal of Legal History 430-32 (2000).

Book Review [on Elazar, Covenant and Constitutionalism: The Great Frontier and thev
Matrix of Federal Democracy (1998)], 5 The European Legacy 305-06 (2000).

Book Review [on Manfredi, Judicial Power and the Charter: Canada and the Paradox of
Liberal Constitutionalism (1993)], 23 American Review of Canadian Studies 624-27
(1993).

Book Review [on Ackerman, We The People (Vol. I) Foundations (1991)], 59 1. Southern
History 349-51 (1993).

Book Review [on Stager, Lawyers in Canada (1990)], 22 American Review of Canadian
Studies 619-621 (1992).

Book Review [on Jillson, Constitution-Méking: Conflict and Consensus in the Federal
Convention of 1787 (1988)], 8 Const. Comm. 515-521 (1991).



Book Review [on Caplan, Constitutional Brinksmanship: Amending the Constitution by
National Convention (1990)], 7 Const. Comm. 434-441 (1990).

" The Bork Nomination and the Definition of "The Constitution'[réviewing Bork, The Tempting of
America: The Political Seduction of the Law (1990)], 84 Nw.U. L. Rev. 1190-1202 (1990).

Constitutional Cultures: Constitutional Law [reviewing Nagel, Constltutlonal Cultures (1989)]
57 U. Chic. L. Rev. 311-325 (1990).

Moral Knowledge and Constitutional Adjudication [reviewing Perry, Morality, Politics and Law
(1988)], 63 Tulane L. Rev. 1501-1515 (1989). .

‘Book Review [on Swinfen, Imperial Appeal: The Debate on the Appeal to the Privy
Council: 1833-1986 (1987)], 4 Conn. J. Int'l Law 239-250 (1988).

Book Review [on Newmyer, Supreme Court Justice Joseph Story: Statesman of the OId
Republic (1985)], 18 Conn. L. Rev. 207-219 (1985).

Book Review [on Ely, Democracy and Distrust (1980)], 13 Conn. L. Rev. 203-214 (1980).

Book Review [on Berger, Government by Judiciary (1977)], 10 Conn. L. Rev: 801-810
(1978).

Book Review [on Cover, Justice Accused (1975)]', 12 Harv. Civ. Rt. - Civ. Lib. L. Rev. 219-
228 (1977).

Popular

A Higher Power, Harﬁom Courant (Septerﬁber 1_7, 2006)

Filibister Flap Threattens Legiélative Process, Hartford Courant (May 24, 2005‘)
| High Court Mustn=t Be Po/iﬁcized, Providence Journal (October 15, 2000)
Procrastination’ May Be a Virtue, Toronto Star (August 6, 1991),

A Reverence for the Rﬁle of Law, Hartford Courant (November 1, 1987).
Letting 'We the People’ Speak, The New Leader (July 13-27, 1987).

For a Constitutional Convention, Hartford Courant (November, 1986).

The Law As A Symbol, Boston Globe (July 27, 1981),

Constitution-Making in Canada, Worldview (M ay, 1981)

Benched by Seniority, New York Times (May 1, 1977) (Connecticut Weekly).



Membefshins, etc,

University of Connecticut Senate, 2005-2006

Past Chair, Past member of Executive Committee, Constitutional Law Section, American
Association of Law Schools '

International Academy of Comparative Law

Board of Directors, American Society of Comparative Law, Treasurer, 2005-  Member Executive
Commitiee, 2003-2005

Board of Editors, American Journal of Comparative Law, Member Executive Editorial Committee,
2003-2005 '

American Society for Political and L egal Philosophy

Association for the Study of Canada in the United States

International Association of Constitutional Law

Contributor, New Dictionary of National Biography {Oxford University Press) o o

Occasional consultant to various state agencies, private companies and law firms

Invited panelist or speaker at numerous academic programs and conferences

Recipient of grants and fellowships from the University of Connecticut Research
Foundation, National Endowment for the Humanities, American Philosophical
Association, Folger Shakespeare Library, The Huntington Library, Government of
Canada, Canada-United States Law Institute and United States Information Agency
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